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SUBJECT–INDEX
ADMINISTRATION OF JUSTICE:
Held: In administering justice, Judges should be
able to act impartially, objectively and without any
bias.
(Also see under: Transfer petition)
Lalu Prasad @ Lalu Prasad Yadav v. State
of Jharkhand
..... 163
ADMINISTRATIVE LAW:
Government Policy - Interference with - Scope Held: Normally courts should not interfere with just
policies framed by Government - Courts not to
take lenient approach in the matter of
implementation of Government policies.
(Also see under: Service Law)
Secretary, Department of Atomic Energy
& Ors. v. M. K. Bawane
APPEAL:
Time barred appeal.
(See under: Land Acquisition Act, 1894)

..... 155

..... 227

ARBITRATION:
Contract containing arbitration clause, superseded
by another contract not containing any arbitration
clause - Effect of, on arbitration clause contained
in the earlier contract - Held: Arbitration clause
contained in the earlier contract did not survive
once such contract was superseded/novated by
the later contract - Arbitration and Conciliation Act,
1996 - s.8, r/w s.5.
M/s Young Achievers v. IMS Learning
Resources Pvt. Ltd.

(iii)

..... 252

ARBITRATION AND CONCILIATION ACT, 1996:
s.8, r/w s.5.
(See under: Arbitration)

..... 252

BIHAR EDUCATION CODE:
Chapters 6 and 7.
(See under: Service Law)

..... 111

BIHAR ELEMENTARY TEACHERS APPOINTMENT
RULES, 2003:
(See under: Service Law)
..... 111
CENTRAL CIVIL SERVICES (LEAVE) RULES, 1972:
rr. 53(5) and 63.
(See under: Service Law)
..... 118
CIRCULARS/GOVERNMENT ORDERS/
NOTIFICATIONS:
Department of Posts letter No.6-2/1999 (Mis.)-PAP,
dated 18.9.2002.
(See under: Service Law)
..... 155
CODE OF CRIMINAL PROCEDURE, 1973:
(1) (i) s. 154 - Police complaint alleging rape in
police custody - Non registration of FIR - Writ
petition seeking direction to register FIR and
direction for investigation by CBI - Dismissed Held: High Court rightly dismissed the writ petition
directing the complainant to take recourse to
complaint to Magistrate.
(ii) s. 154 - FIR - Registration of - Held: Before
registration of FIR, if the facts of the case are such
which require some inquiry for the satisfaction of
the charges or allegations made in FIR, then a

(vi)

(v)
limited inquiry is permissible.
Doliben Kantilal Patel v. State of Gujarat
& Anr.

.....

28

(2) s.319 - Abduction of girl - Application filed u/
s.319 CrPC for trial of appellant alongwith other
accused persons - Trial court issuing non-bailable
warrant - Held: s.319 demands more
circumspection by trial court while exercising its
powers since it confers an extraordinary power and
should be used by court very sparingly thereby
ensuring that principles of rule of law and basic
tenets of criminal law jurisprudence are not vitiated
- Issuance of non-bailable warrant in the first
instance without using the other tools of summons
and bailable warrant to secure attendance of
appellant impaired his personal liberty - Nonbailable warrant should be issued to bring a person
to court when summons or bailable warrants would
be unlikely to have the desired result - Court in all
circumstances in complaint cases at the first
instance should prefer issuing summons or bailable
warrant failing which a non-bailable warrant should
be issued - Direction given that summons be
issued against appellant for his appearance instead
of non-bailable warrant - Penal Code, 1860 - ss.
363, 366 and 376.
Vikas v. State of Rajasthan

..... 208

(3) s.482 - Quashing of FIR - FIR u/ss. 420, 379,
427, 506, 148 and 149 IPC - Despite favourable
reports, Police report u/s.173 Cr.P.C. in FIR for
initiation of criminal proceedings against the vendor
and vendees - Held: It is a case of no evidence -

First informant failed to establish his claim Accusations were without any supporting material
- High Court was, therefore, justified in quashing
the FIR.
Sarabjit Singh v. State of Punjab & Ors.
CONSTITUTION OF INDIA, 1950:
(1) Arts. 14, 16 and 39(d).
(See under: Service Law)

.....

1

..... 132

(2) Art 14 - Scope of - Held: It is not meant to
perpetuate illegality or fraud, even by extending
the wrong decisions made in other cases - The
said provision does not envisage negative equality
but has only a positive aspect - If an illegality and
irregularity has been committed in favour of an
individual or a group of individuals or a wrong order
has been passed by a Judicial forum, others cannot
invoke the jurisdiction of the higher or superior court
for repeating or multiplying the same irregularity or
illegality or for passing a similarly wrong order Doctrines - Doctrine of equality.
(Also see under: Land Acquisition Act, 1894)
Basawaraj & Anr. v. The Spl. Land
Acquisition Officer

..... 227

(3) Arts. 32 and 226 - Power to direct CBI to
conduct an investigation - Held: In such cases,
Court to exercise its extraordinary power sparingly,
cautiously and in exceptional situations.
(Also see under: Code of Criminal Procedure,
1973)
Doliben Kantilal Patel v. State of Gujarat
& Anr.

.....

28

(vii)
(4) Art. 142.
(See under: Service Law)

(viii)

..... 118

(5) Art. 243W(a)(i) and (ii); Twelfth Schedule, Entry
17.
(See under: Municipalities)
..... 290
(6) Art. 243Q.
(See under: Uttar Pradesh Municipal
Corporations Act, 1959)
(7) Art 300-A.
(See under: Service Law)

..... 177

(8) Art 309.
(See under: Service Law)

..... 261

.....

40

CONSUMER PROTECTION ACT, 1986:
ss. 2 and 11 - Forum under the Act - Jurisdiction
of, to deal with the service matters of government
servants - Held: A government servant cannot raise
any dispute regarding his service conditions or for
payment of gratuity or GPF or any of his retiral
benefits before any of the Forum under the Act Government servant does not fall under the
definition of a "consumer" as defined u/s.2(1)(d)(ii)
- Appropriate forum, for redressal of his grievance,
may be State Administrative Tribunal, if any, or
civil court but certainly not a Forum under the Act.
Jagmittar Sain Bhagat (Dr.) v. Dir. Health
Services, Haryana & Ors.
CRIMES AGAINST WOMEN:
(See under: Penal Code, 1860)

.....

CRIMINAL TRIAL:
(See under: Transfer petition).

..... 163

DOCTRINES/PRINCIPLES:
(1) Doctrine of equality.
(See under: Constitution of India, 1950)

..... 227

(2) Doctrine of lis pendens - Rationale for - Held:
The doctrine is intended to prevent one party to a
suit making an assignment inconsistent with the
rights which may be decided in the suit and which
might require a further party to be impleaded in
order to make effectual the court's decree.
(Also see under: Transfer of Property Act, 1872)
Sunita Jugalkishore Gilda v. Ramanlal Udhoji
Tanna (D) Thr. Lrs. and Ors.
..... 215
DOWRY PROHIBITION ACT, 1961:
(See under: Evidence Act, 1872)

..... 277

EVIDENCE:
Evidence of related/interested witness Appreciation - Held: There is no bar in considering
the evidence of relatives - Where evidence of
"interested witnesses" is consistent and duly
corroborated by medical evidence, it is not possible
to discard the same merely on the ground that they
were interested witnesses.
(Also see under: Penal Code, 1860)
77

..... 137,
208 and 277

Nagappan v. State by Insp.

.....

EVIDENCE ACT, 1872:
ss. 113A and 113B - Introduction of - By
amendments - Effect - Held: The amendments are
only consequential to amendments under Dowry

99

(ix)

(x)

Prohibition Act and IPC - Under s.113A, the
expression is "court may presume" whereas u/
s.113B, expression is "court shall presume" Parliament intended the provisions to be more
stringent and effective in view of growing social
evil as can be seen from the Statement of Objects
and Reasons in the amending Acts - Dowry
Prohibition Act, 1961 - Penal Code, 1860.
(Also see under: Penal Code, 1860)

Court and confirmed by High Court set aside.
Bhavnagar Municipal Corporation v.
Salimbhai Umarbhai Mansuri

Gurdip Singh v. State of Punjab

..... 277

(See under: Code of Criminal Procedure,
1973)

.....

FIR:

INDUSTRIAL DISPUTES ACT, 1947:
s.2(oo) r/w s.2(bb) and ss.25G and H - Respondent
appointed as a helper in appellant-Corporation for
two fixed periods - On expiry of the second term,
service of respondent terminated - Labour Court
held that Corporation had violated provisions of
ss.25G and H and directed it to reinstate the
respondent with continuity in service with
consequential benefits - Held: Labour Court as well
as High Court completely misunderstood the scope
of s.2(oo), (bb), as well as s.25G and H Respondent had not worked continuously for 240
days in a year to claim the benefit of s.25F, G and
H - He had worked only for 54 days in two fixed
periods and on expiry of the second term, his
service stood automatically terminated on the basis
of the contract of appointment - There was no
retrenchment u/s.2(oo) r/w s.2(bb), consequently,
s.25H did not apply - Award passed by Labour

1

.....

90

JUDICIARY:
Independence of - Requirement of upholding the
dignity of high office with full sense of responsibility
- Held: Independence of judiciary is basic feature
of the Constitution - Judge who presides over the
trial, the Public Prosecutor who presents the case
on behalf of State and the lawyer vis-à-vis amicus
curiae who represents the accused must work
together in harmony in public interest of justice
uninfluenced by personality of accused or those
managing the affairs of State - Public interest
demands that trial should be conducted in a fair
manner and administration of justice would be fair
and independent.
(Also see under: Transfer petition)
Lalu Prasad @ Lalu Prasad Yadav v. State
of Jharkhand
..... 163
JURISDICTION:
Conferment of jurisdiction - Held: Is a legislative
function and it can neither be conferred with consent
of parties nor by a superior court - If court passes
a decree having no jurisdiction over the matter, it
would amount to nullity as the matter goes to the
roots of the cause.
(Also see under: Consumer Protection Act, 1986)
Jagmittar Sain Bhagat (Dr.) v. Dir. Health
Services, Haryana & Ors.

.....

77

(xi)
LABOUR LAW:
(See under: Industrial Disputes Act, 1947)

(xii)

.....

90

LAND ACQUISITION ACT, 1894:
(1) s.28A - Limitation for filing application for redetermination of compensation u/s.28A - Held: As
the Land Acquisition Collector is not a court and
acts as a quasi judicial authority while making the
award, the provisions of 1963 Act would not apply
and, therefore, application u/s.28A has to be filed
within the period of limitation as prescribed therein
- Such application is to be filed within 3 months
from the date of the award - Period of limitation is
to be calculated excluding the date on which the
award was made and the time requisite for
obtaining the copy of the award - Date of acquisition
of knowledge by applicant is not relevant - Court
has no power to extend period of limitation on
equitable grounds -"Inconvenience is not" a
decisive factor to be considered while interpreting
a statute - Limitation Act, 1963 - Maxim "dura lex
sed lex" - Applicability.
Popat bahiru Govardhane etc. v. Special Land
Acquisition Officer & Anr.
..... 241
(2) s.54 - Time barred appeals - Dismissal of, by
High Court on ground of limitation, after dismissal
of applications for condonation of delay - Held:
Justified - Condonation of delay is to be based on
sound legal parameters - In the instant case, there
was a delay of 5½ years in filing the appeals u/
s.54 - No "sufficient cause" given by appellants
which prevented them to approach the High court
within limitation - No court could be justified in

condoning such an inordinate delay - Limitation
Act, 1963 - s.5.
Basawaraj & Anr. v. The Spl. Land
Acquisition Officer

..... 227

LIMITATION:
Statute of limitation - Aim and rationale - Public
policy - To secure peace in the community, to
suppress fraud and perjury, to quicken diligence
and to prevent oppression - Held: Limitation
prevents disturbance or deprivation of what may
have been acquired in equity and justice by long
enjoyment or what may have been lost by a party's
own inaction, negligence' or laches - The law of
limitation may harshly affect a particular party but
it has to be applied with all its rigour when the
statute so prescribes - Court has no power to
extend period of limitation on equitable grounds Maxim "dura lex sed lex".
(Also see under: Limitation Act, 1963)
Basawaraj & Anr. v. The Spl. Land
Acquisition Officer

..... 227

LIMITATION ACT, 1963:
(1) s.5.
(See under: Land Acquisition Act, 1894)

..... 227

(2) (See under: Land Acquisition Act, 1894) ..... 241
MADHYA PRADESH MUNICIPALITIES ACT, 1961:
(i) s.358(7)(m) - Appellant-Nagar Panchayat Demanding fee, for parking of motor, trucks and
buses in the bus stand, owned and maintained by
it - Held: Bus stand was provided by Nagar
Panchayat for benefit of all vehicle owners and

(xiii)

(xiv)

passengers, spending public money - Nagar
Panchayat has to get a reasonable return for its
upkeep and maintenance - Art 243W(a)(i) and (ii)
r/w Entry 17 of Twelfth Schedule to the Constitution
and clause (7)(m) of s.358 of Madhya Pradesh
Municipalities Act, give ample powers to Nagar
Panchayat to impose parking fee for parking the
vehicles in Bus stand owned and maintained by it
- Constitution of India, 1950 - Art 243W(a)(i) and
(ii); Twelfth Schedule, Entry 17 -Motor Vehicles
Rules, 1994 - rr. 203 and 204.
(ii) Nagar Panchayat - Powers of - Held: Nagar
Panchayat is a unit of self-government, which is a
sovereign body having both constitutional and
statutory status - It has considerable powers to carry
out schemes for economic development and social
justice - Municipalities.
Nagar Panchayat, Kurwai & Anr. v. Mahesh
Kumar Singhal and Ors.
..... 290
MAHARASHTRA RENT CONTROL ACT, 1999:
(See under: Transfer of Property Act, 1882)
MAXIMS:
Maxim "dura lex sed lex" - Applicability.
(See under: Land Acquisition Act, 1894)

..... 215

..... 227
and 241

MOTOR VEHICLES ACT, 1988:
(1) s.110-A - Motor accident - Permanent disability
- Claim for compensation - High Court assessing
loss of earning capacity at 70% in view of
permanent disability - Held: High Court has rightly
assessed loss of earning capacity to 70% as per

Workmen's Compensation Act - Compensation redetermined
accordingly
W orkmen's
Compensation Act, 1923.
Neerupam Mohan Mathur v. New India
Assurance Co.

.....

15

(2) s.166 - Compensation claim - By child victim
who suffered disability in a motor accident - Held:
While considering the claim by a child victim, it
would be unfair and improper to follow the structured
formula as per the Second Schedule to Motor
Vehicles Act - A child cannot be equated to a nonearning person - Therefore, compensation is to be
worked out under non-pecuniary heads in addition
to actual amounts incurred for treatment done and/
or to be done, transportation, assistance of
attendant, etc. - Guidelines issued for determining
compensation in case of a child victim suffering
permanent disability.
Master Mallikarjun v. Divisional Manager,
The National Insurance Company
Limited & Anr.

..... 268

(3) Motor accident - Claim for compensation Liability of Insurance Company - Motor Accident
Tribunal held Insurance company as well as owner
of vehicle jointly and severely liable - Appeal
dismissed by High Court - Plea of Insurance
company that policy holder was not holding valid
policy because his cheque towards premium was
dishonoured prior to date of accident - Held:
Though cheque was dishonoured prior to date of
accident, intimation thereof was given to holder after
the accident - Therefore, Insurance company was

(xv)

(xvi)

liable to pay compensation.
National Insurance Co. Ltd. v. Balkar Ram
& Ors.
MOTOR VEHICLES RULES, 1994:
rr. 203 and 204.
(See under: Municipalities)

.....

74

..... 290

MUNICIPALITIES:
(1) (See under: Madhya Pradesh Municipalities
Act, 1961)
..... 290
(2) (See under: Uttar Pradesh Municipal
Corporations Act, 1959)

.....

40

PENAL CODE, 1860:
(1) ss. 302, 364, 379, 201 r/w s.34 - Murder Conviction of accused-appellants by trial court Upheld by High Court in appeal - Held: High Court
being appellate court was required to deal with
each and every question raised on behalf of
appellants - High Court failed to discuss and decide
the questions raised by appellants - Matter remitted
to High Court for fresh disposal in accordance with
law - Respondents may also contest the case in
support of judgment passed by trial court - Practice
and Procedure.
P. Nagesh and Anr. v. State of Karnataka

.....

(2) s.302 r/w s.34 - Murder - Four accused - Eyewitness account - As per prosecution case, three
accused armed with knives and iron rod whereas
appellant holding a stick - Doctor, who conducted
post mortem, asserted that deceased died due to
head injuries - Trial court convicted all u/s. 302 r/
w s.34 IPC - High Court confirmed the conviction
- Held: PWs asserted that two accused caused

66

cut injuries to deceased using knives - They did
not specifically state whether the stick used by
appellant struck on the head or neck of deceased
- They merely stated that appellant used the stick
and hit on the back - Absolutely, no reference of
any injury on the back of deceased was made in
post mortem report as well as in evidence of Doctor
- Conviction u/s.302 r/w s.34 IPC insofar as
appellant is concerned, set aside.
Nagappan v. State by Insp.

.....

(4) (i) ss.304B and 489A - Death of married woman
- Allegations of cruelty and harassment - Two
accused- husband and father-in-law - Conviction
of appellant (father-in-law) u/ss. 304B and 498A By courts below - Held: For conviction u/s.304B, it
is obligatory on the part of prosecution to establish
that death occurred within seven years of marriage,
otherwise, offence would fall only u/s.498A Prosecution failed to establish the crucial fact of
the death occurring within seven years of marriage
- Conviction u/s.304B set aside, but conviction u/
s.498A confirmed - Evidence Act, 1872 - s.113B.
(ii) s.489A - Cruelty by husband and his relatives
- Conviction u/s.498A - Held: No requirement u/
s.498A that cruelty should be within seven years of
marriage - No invariable necessity u/s. 498A that
cruelty should be in connection with demand for
dowry.
(iii) ss.304B and 489A - Purpose of - Held: s.498A
was introduced to "suitably deal effectively not only
with cases of dowry deaths but also cases of cruelty
to married women by their in-laws" - s.304B was

99

(xvii)

(xviii)

introduced to make the penal provisions "more
stringent and effective".

PRACTICE AND PROCEDURE:
(See under: Penal Code, 1860)

(iv) s.304B - Words "shall be deemed" - Meaning
- Held: Though the expression "presumed" is not
used u/s.304B, words "shall be deemed" u/s.304B
carry, literally and under law, the same meaning
since the intent and context requires such
attribution.
(Also see under: Evidence Act, 1872)

PRECEDENT:
Mistake committed in one case cannot be treated
as a precedent.
(Also see under: Service Law)

Gurdip Singh v. State of Punjab
(5) ss. 363, 366 and 376.
(See under: Code of Criminal Procedure,
1973)

..... 277

..... 208

(6) s.498A - Suicide by second wife of appellant One day earlier, deceased had written letter to
police station against appellant - Conviction of
appellant u/s.498A - Held: Not justified - Explanation
u/s.498A defines "cruelty" to mean any of the acts
mentioned in clause (a) or clause (b) of s.498A Alleged acts or conduct of appellant did not amount
to cruelty within meaning of clauses (a) or (b) of
the Explanation - Except the letter written by
deceased to Police Station, no other witness spoke
about appellant having committed acts of mental
cruelty to her - Finding of High Court that appellant
committed a cruel act by permitting his first wife to
enter the house of deceased with new born child,
is erroneous - No evidence of any physical harm
or mental cruelty by appellant against deceased Appellant, therefore, acquitted.
Kantilal Martaji Pandor v. State of Gujarat
& Anr.

..... 137

Secretary, Department of Atomic Energy
& Ors. v. M. K. Bawane
SCAM:
(See under: Criminal trial).

.....

66

..... 155
..... 163

SELECTION:
Benchmark - Fixation of, for appointment to Post
of Deputy Director (Law) in OBC Category in office
of Competition Commission of India (CCI) - Held:
The entire selection was undertaken in accordance
with criterion laid down at the time of recruitment
process - After conducting the interview, marks of
written test and viva voce were to be added However, since benchmark was not stipulated for
giving the appointment, a decision was taken to
give appointments only to those persons who
secured 70% marks or above in unreserved
category and 65% or above marks in reserved
category -Fixation of such a benchmark in order to
have meritorious persons for those posts, was
legitimate giving a demarcating choice to employer
- There was no change in criteria of selection - It
was short listing which was done by fixing the
benchmark, to recruit best candidates on rational
and reasonable basis - That was clearly
permissible under the law.
Yogesh Yadav v. Union of India & Ors.

..... 194

(xix)

(xx)

SERVICE LAW:
(1) Appointment - Of primary teachers - SLPs filed
by trained teachers for direction upon the State of
Bihar to appoint them in the vacancies of primary
teachers in the State - SLPs withdrawn on an
undertaking given on behalf of the State - State of
Bihar failed to abide by its commitments Contempt petition - Orders passed by Supreme
Court directing that trained teachers be appointed
against available vacancies - Dispute in regard to
the list of eligible candidates - Retired High Court
Judge appointed by Supreme Court as Special
Officer - List submitted by him accepted and
34,540 candidates appointed in different primary
schools in the State - However, some candidates,
who had not appeared before said retired High
Court Judge, came up with fresh applications in
support of their cases - Most of the applicants were
aggrieved by some defect or the other in
preparation of select list - Applications, SLPs and
writ petitions filed before Supreme Court directed
to be treated as withdrawn, with liberty to parties
to approach High Court individually or otherwise,
for relief, if any, but without, in any way, affecting
the appointments already made - Bihar Education
Code - Chapters 6 and 7 - Bihar Elementary
Teachers Appointment Rules, 2003.
Yashwant Singh & Ors. v. State of Bihar
& Ors.

..... 111

(2) Back wages - Appointment as a clerk - In a
school - During an inspection, name of appellant
inadvertently shown as 'Librarian' - School takenover by State - Services of appellant not taken-

over, because the post of 'Librarian' was not
approved - Directions by competent authority to
adjust the appellant against the post of clerk in a
school - Due to lack of vacancy, he was not posted
in any school - Held: Appellant was entitled to full
back wages for the period, he was illegally kept
out of service, due to mistake - Direction to pay
the entire full backwages from the period, he was
kept out of service till reinstatement with 9% interest.
Shiv Nandan Mahto v. State of Bihar & Ors. .....

62

(3) Equal pay for equal work - Respondent, a Junior
Hindi Translator under Commerce Ministry - Sought
parity of pay with Junior Translators in the Central
Secretariat Official Language Service (CSOLS) Tribunal held in favour of respondent stating that
there was no reason to deny parity in pay - Held:
Since no material was placed before Tribunal about
the functional distinction, order of Tribunal cannot
be faulted - Though principle of 'equal pay for equal
work' is not expressly declared by the Constitution
to be a fundamental right, but it certainly is a
constitutional right - Art. 39(d) of the Constitution
proclaims 'equal pay for equal work for both men
and women' as a Directive Principe of State Policy
- Constitution of India, 1950 - Arts. 14, 16 and
39(d).
Union of India & Ors. v. Rajesh Kumar
Gond

..... 132

(4) Incentive increment - To re-employed persons
- For undergoing sterilization operation - Held: Not
entitled - Policy of Government was that a re-

(xxi)
employed person was not entitled to such incentive
increment, if he or his spouse had undergone
sterilization operation prior to his re-employment Policy decision taken by Government was quite
reasonable and had nexus with the purpose to be
achieved - Department of Posts letter No.6-2/1999
(Mis.)-PAP, dated 18.9.2002.
The Secretary, Department of Atomic Energy
& Ors. v. M. K. Bawane
..... 155
(5) (i) Pension - State Government withholding a
part of pension and/or gratuity during pendency of
departmental/ criminal proceedings, in absence of
any such provision in the Pension Rules - Held:
Gratuity and pension are not bounties - It accrues
to an employee and is in the nature of "property"
- This right to property cannot be taken away without
due process of law as per Art 300 A of the
Constitution - No provision in the rules for
withholding of pension/ gratuity when departmental
proceedings or judicial proceedings were still
pending - Attempt of appellant to take away a part
of pension or gratuity or even leave encashment
without any statutory provision and under the
umbrage of administrative instruction cannot be
countenanced - Executive instructions not having
statutory character, cannot be termed as "law"
within the meaning of Art 300A - On basis of such
a circular, which is not having force of law, appellant
cannot withhold even a part of pension or gratuity
- Bihar Pension Rules, as applicable to State of
Jharkhand - r.43(b) - Constitution of India, 1950 Art 300A.

(xxii)
(ii) Pension - Held: Right to receive pension is
recognized as a right in "property".
State of Jharkhand & Ors. v. Jitendra Kumar
Srivastava & Anr.
..... 177
(6) Recruitment - Andaman Lakshdeep Harbour
Works - Post of Executive Engineer - Three
alternate modes of recruitment to the Post, namely,
(1) by promotion, failing which (2) by transfer on
deputation (including short term contract) and
failing both (3) by direct recruitment - Held: No
departmental candidate was available Respondent had not completed 8 years regular
service as Assistant Engineer, as required for
promotion to the post of Executive Engineer - In
such circumstances only out of sympathy, High
Court could not have given the impugned direction
for appointment of respondent as Executive
Engineer - This judicial sympathy resulting into a
right in favour of respondent to appoint him contrary
to recruitment rules framed under proviso to Art
309 of the Constitution which are statutory in nature
was clearly misplaced and needs to be denounced
- Such a direction is clearly unsustainable and is
accordingly set aside - Constitution of India, 1950
- Art 309.
Union of India & Ors. v. Shri G. R. Rama
Krishna & Anr. .

..... 261

(7) Study leave - Availed by Lecturer to pursue
Ph.D. course - Certificate for completion of study
course not produced - Recovery of salary and other
benefits paid during the period of study leave Held: A candidate who avails of leave but takes no
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interest to complete the course and does not furnish
the certificate to that effect, is doing a disservice
to institute as well as its students - Public money
cannot be spent unless there is mutual benefit However, in the instant case, as the bond executed
by respondent is found to be vague, there is no
reason for appellant-institute to recover the balance
amount from him - But the amount already
recovered be not refunded - This order is made
taking into consideration all aspects of the matter
and to do complete justice between parties Constitution of India,1950 - Art. 142 - Central Civil
Services (Leave) Rules, 1972 - rr.53(5) and 63.
(ii) Granting of study leave - Object of - Explained.
Sant Longowal Instt. of Engg. & Tech. & Anr. v.
Suresh Chandra Verma
..... 118
(8) Voluntary Retirement Scheme - Employee
seeking benefit under - Without waiting for the
acceptance thereof, went on leave and took
employment elsewhere - Leave not extended - On
his failure to join duty, disciplinary proceedings
initiated for unauthorized absence from duty and
his services terminated - Held: Decision as regards
grant of benefit under Voluntary Retirement Scheme
is at the discretion of employer, unless where the
Scheme itself provides for retirement to take effect
at the end of notice period - In the instant case,
there was no such stipulation under the Scheme Employee was rightly terminated.
C.V. Francis v. Union of India & Ors.

.....

TRANSFER OF PROPERTY ACT, 1882:
s.52 - Mortgagor inducting tenant in a mortgaged

property, to prejudice of mortgagee, pendente lite
- Permissibility - Mortgagor inducted a tenant
without consent of the mortgagee (appellant) - Suit
of appellant-mortgagee against tenant and
mortgagors for recovery of possession, and
damages for use and occupation - Held: Rule of
lis pendens applies to suit by a mortgagee as well
- s.52 of TPA prevents a mortgagor from creating
any lease during pendency of mortgage suit so as
to effect the right of a mortgagee -Tenant inducted
during subsistence of mortgage is not entitled to
get protection of Rent Act - Appellant entitled to
get decree, as prayed for, since tenant was
inducted illegally by mortgagors and to the prejudice
of appellant-mortgagee - Suit of appellant decreed,
however, without any mesne profits - Maharashtra
Rent Control Act.
Sunita Jugalkishore Gilda v. Ramanlal
Udhoji Tanna (D) Thr. Lrs. and Ors.

53

..... 215

TRANSFER PETITION:
(1) Fodder scam - Prosecution initiated in 1997 After prolonged trial, matter reached final stage,
namely, pronouncement of decision - Petition filed
by appellant for transfer of case from Court of
Special Judge, CBI to any other court - Held: Claim
of appellant cannot be entertained - If appellant
had any apprehension in his mind, this could have
been raised at the earliest point of time and not
after conclusion of evidence and arguments,
particularly, on the eve of pronouncement of
judgment - Objection relating to bias on the eve of
passing orders, cannot be entertained - In a matter
of this nature, it is not at all desirable to shift the

(xxv)
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case to some other court at the last hour - Also,
procedure adopted by Special Judge cannot be
faulted with, except one aspect which was also
noticed by High Court i.e. intimating the parties in
the midst of arguments and compelling them to file
written arguments on or before a particular date Except the said recourse, which is not in
consonance with the scheme of the Code,
particularly, in a criminal trial, considering the
magnitude of the case pending since 1997,
conduct of the Judge cannot be faulted with Further time of 5 days granted to prosecution and
15 days to all the accused including the appellant
- Criminal trial.
Lalu Prasad @ Lalu Prasad Yadav v. State
of Jharkhand
..... 163
(2) Petition of appellant-wife for transfer of divorce
proceeding instituted by respondent-husband
pending trial in Family Court, Hyderabad to Family
Court at Kakinada - Rejected by High Court - Held:
Not proper - High Court lost sight of the fact that
respondent-husband on the one hand has filed a
divorce proceeding against appellant-wife and
further expects the same to be tried at a place of
his choice, which is Hyderabad - Considering the
implication of the situation and circumstance, view
taken by High Court refusing to transfer the case
is fit to be struck down as illegal, devoid of practical
fallout and wisdom - Divorce proceeding along with
its records permitted to be transferred from Family
Court, Hyderabad to Family Court, Kakinada.
Smt. T. Gayatri Devi v. Dr. Tallepaneni
Sreekanth

..... 152

UTTAR PRADESH MUNICIPAL CORPORATIONS ACT,
1959:
ss.3(2) and 8-AA - Dissolution of Municipal Council
for its upgradation to Municipal Corporation - After
direction of the court, State invited objections for
the same by Public Notice - Municipal Council
dissolved - Dissolution challenged by Chairman of
the Council on the ground that before dissolution,
opportunity of hearing not given to Municipal
Council - Held: Dissolution of the Council was not
without hearing the Council as several Municipal
Councilors were heard before dissolution Constitution of India, 1950 - Art. 243Q.
Kamal Jora v. State of Uttarakhand & Anr.
WITNESSES:
Related/interested witness.
(See under: Evidence)
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WORDS AND PHRASES:
"Sufficient cause" - Meaning of.
Basawaraj & Anr. v. The Spl. Land
Acquisition Officer
WORKMEN'S COMPENSATION ACT, 1923:
(See under: Motor Vehicles Act, 1988)
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